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G o City of Philadelphia
L my ' ZONING BOARD OF ADJUSTMENT
L NOTIC E O F D E C IS I 0 N 1401 J. F. K. Blvd. - Concourse Level
¢ ! : Philadelphia, PA 19102-2097

. APPLICATION #: 060428029 - DATE OF DECISION; 11/30/2006 CAL #; 06-0812

- ATTORNEY: = BRETT D. FELDMAN, ESQ.
SRR 260 S. BROAD ST.
4TH. FLOOR
PHILADELPHIA, PA 19102

APPLICANT: RECTOR STREET ASSOCIATES L.P
: - 200 8. BROAD ST.
6TH. FLOOR
PHILADELPHIA, PA 19102

- -OWNER: RECTOR STREET ASSOCIATES, L.
R 200 SOUTH BROAD ST,
6TH. FLOOR
PHILADELPHIA, PA 19102

' LOCATION OF PROPERTY: 3 RECTOR ST

"THIS 1S NOT A PERMIT

. nlng Board of Adjustment, having held a public hearing in the above numbered appeal, after proper public notice
thereof has demded that the request for (a) ZONING VARIANCE(S) is:

GRANTED

ALL VARIANCES { CERTIFICATES / SPECIAL USE F’ERIVHTS GRANTED HEREIN ARE SUBJECT TO THE
FOLLOWING CONDITIONS:
- 1 A PERMIT MUST BE OBTAINED FROM THE DEPARTMENT OF LICENSES AND INSPECTIONS,
g .PUBLIC SERVICE CONCOURSE, 1401 J. F. K. BLVD., WITHIN ONE CALENDAR YEAR FROM THE DATE
. OF THIS DECISION. :
" 27ALL, CONSTRUCTION MUST BE IN ACCORDANCE WITH PLANS APPROVED BY THE ZONING BOARD
OF ADJUSTMENT.
A NEW APPLICATION AND NEW PUBLIC HEARING WILL BE REQUIRED FOR FAILURE TO COMPLY
- UAWITH THE FOREGOING CONDITIONS.
S as ;FURTHER CONDITIONS:

 #+PROVISO: CENTRAL AIR CONDITIONING; GARBAGE DISPOSAL IN KITCHEN, *****

By Order of the ZONING BOARD OF ADJUSTMENT
ELEANOR M. DEZZ], Sec.

\, E

‘;IA S

s JNOTE “All appeals from this decision are to be taken to the Court of Common Pleas of Philadelphia County within 30

days from the date of this decision.
81~2000 (8/90) Copy-



I Findings of Fact
L On Apml 28 2006 Rector Street Associates, L.P. ("Applicant”), applied to the

on ‘of a five (5) story addition above an existing two (2) story building (plus
& u:.ed for multi-family dwelling having twenty-two (22) single-family

:lmlts ‘Gn' ﬂoers one (1) through six (6) with accessory storage on each floor, fifteen
5§ rking spaoes to be located at the basement level with six (6) addmonal

Phﬂadel PA 19102 (See Application for Zoning Permit and/or Use Registration Permit
Number’28029 a copy of the Application; copy of the Petition of Appeal; and a copy of -

'ﬂNmnher g _ datsdJune i1, 2006)

4. Thﬁ Sub_]ecti_ Yoperty is designated G-2 Industrial and is currently vacant. (See
Appll‘lim’l fm’ { ZOnii g Permit and/or Use Registration Permit Number 060428029)
- Refusal was msued because the proposed use does not conform to the use
(-2 industrial district, specifically that dwellings other than for a caretaker,

odiar Onthe same Iotasthcmamusem'cnotpenmttedeS district, the

ca is six (feet) minimum (the proposed being nine (9) -inches and
arking:of thirty-four (34-)-spaces-(the-proposed-accessory--parking being

. {See Nitice of Refusal of Permit for Application Number 060428029,

' stam that Applicant wishes to legalize the use of the Subject Property as a
tial building, for twenty-two (22) families, accessory storage, fifteen
: spaces at the basement level and six (6) additional accessory parking
el, with a lobby in the first floor, aroof deck atop the sixth floor, 2 newly
onstriscted, seventh floor addition housing elevator Penthouse, balconies at floors two (2)
ﬂlrough six(6) a 'd:demnhhon as per plans. A literal enforcement of the Zoning Code will
“hardshig and the limited demolmon will not adversely affect the pubhc

'c’:ens&s and Iaspection for a Zoning Permit and/or Use Registration Permit to |



8 “Priorto ﬁlQHeatmngalendarNumbm‘ 06-0812, Manayunk Neighborhood Council
rafte ddressed letter outlining potential uses of the Subject Property dated August
_: letta' of Kevm Sthith, President, Manayunk Neighborhood Council dated

9, PnoftmheHea;mngalendarNumber 06-0812, Manayunk Neighborhood Coumgcil
senta letter of opposition with exhibits to the Zoning Board dated August 23, 2006. (See
Tetter from Kevin Stith, President, Manayunk Neighborhood Council to David Auspitz,
Zomng chd, dated Angust 23, 2006)

o 5:__"b1tS mciude color aerial and other photographs of thc smroundmg

b 1'423 1986 ummmbered Philadelphia Inquirer article dated December
ing Ric x, Inc.; and unnumbered color aerial photograph.

Gnﬂiedaycfﬁ:le4 MHemng,alettermsupportoftheApphcaﬂonwas .
i : Zoning Board by the Fourth Council District. {See letter from Julia
_:' Co'meﬂDISu'ActtODawdAuspltz, Zoning Board dated October 4, 2006)

- a copy of the Notice of Refusal;a -
it Appeal; photographs of the Subject Property and Surroundings and

of Sale Color Renderings; Zoning Plan and Elevations; Floor Plans,

‘Photogtaphs; relevant Philadelphia Code Sections (14-508); Hardship

Ownier Raymond Labov; letter of support from City Council Fourth

hael Nutter) to Board of Building Standards dated July 20, 2006

ayunk Development Corporation dated August 22, 2006.; support letter of

noe dated August 21, 2006); Historical Commission Approval Letter and -

1, 2006 and February 24, 2006 (Conceptual Approval and Minutes
r ylmk I)e%lopmnt Corporation parking availability letter dated
‘& Memorandum of Law. (See Applicant's Exhibit Packet)

; 4 6, Joy L. Griffin, a neighbor to the Subject Property, testified in
£ _'pphcauon on the basis that the addition of more apartments would be



a hardship on the neighborhood. (See Appearance Statement for Joy L. Griffin; and N.T. (06-
0812) pages 68-69)

16.  On October 4, 2006, Jane Glenn, Manayunk Neighborhood Council testified in
opposition to the Application on the basis that the resulting building would be creaie a
blockade to the river, (See Appearance Statement for Jane Glenn; and N.T. (06-0812) page

58)

17.  On October 4, 2006, John Hunter, Manayunk Neighborhood Council testified in
opposition to the Application on the basis that the resulting building Joy L. Griffin, a
neighbor to the Subject Property, testified in opposition to the Application and expressed
concern regarding the design and footprint of the planned structure and parking. (See
Appearance Statement for John Hunter; and N.T. (06-0812) pages 48-52)

18.  Subsequent to the Hearing, Applicant's counsel submitted a Proviso with a Revised
Zoning Plan and Elevation and Exterior Elevations Plan. (See letter from Brett D. Feldman,
Esq. to Chairman Auspitz, Zoning Board, dated November 3, 2006)

19.  The Zoning issued its Decision granting Applicant's variance on November 30, 2006.
(See Notice of Decision for Application Number 060428029, dated November 30, 2006).

Conclusions of Law

1. Pursuant to §14-1801(1)(c) of the Philadelphia Zoning Code, the Zoning Board of
Adjustment may, after public notice and public hearing authorize, upon appeal, in specific
cases, such variance from the terms of this Title as will not be contrary to the public interest®
where-, owing to special-conditions”ar literal enforcement-of-the-provisions”-of this Title would
result in unnecessary hardship, and so that the spirit of this Title shall be observed and
substantial justice done, subject to such terms and conditions as the Board may decide.

2. Pursuant to the Zoning code §14-1802(1) and (2), the Zoning Board is required to
consider twenty (20) separate criteria prior to granting a variance including, but not limited to,
whether a literal enforcement of the provisions of this Title would result in unnecessary
hardship; that the conditions which the appeal for a variance is based are unique to the
property; that the variance will not substantially or permanently injure the appropriate use of
adjacent conforming property; that the special conditions or circumstances forming the basis
for the variance did not result from the actions of the applicant; that the grant of the variance
will not substantially increase congestion in the public streets; that the grant of the variance
will not impair an adequate supply of light and air to the adjacent property; and that the grant
of the variance will not adversely affect the public health, safety or general welfare.



3. § 14-508(3)(b) of the Philadelphia Code contains the provisions for allowable uses in
industrial districts. The Subject Property is designated G-2, which does not permmit
dwellings, except such as are used for the residence of a caretaker, watchman, or custodian
on the same ot with the principal use and located at least ten (10} feet from any other
buildings. The proposed use is for a residential building, disallowed under the Zoning Code.
Therefore a variance is required for the proposed use.

4. § 14-508(4)c)(2) of the Philadelphia Code provides for the minimum side yard area
requirements, specifically that if a side yard is used, there must be a minimum of six (6) feet.
The proposed use is for nine (9) inches, in contravention of the Code. Therefore a variance
is required for the proposed use.

5. §14-508(3)(b) of the Philadelphia Code contains the provisions for allowable uses in
industrial districts. The Subject Property is designated G-2, which does not permit dwellings,
except such as are used for the residence of a caretaker, watchman, or custodian on the same
lot with the principal use and located at least ten (10) feet from any other buildings. The
proposed use is for a residential building, disallowed under the Zoning Code. Therefore a
variance is required for the proposed use.

6. § 14-508(9) of the Philadelphia Code provides with every building erected in this
district there shall be provided one off-street parking space for each 1,000 square feet in such
building, amounting to thirty-four (34) spots at the Subject Property. The proposed use calls
for twenty-one (21) spots in contravention of the Code. As such, a variance is required.

7 The Supreme Court of Pennsylvania has defined a variance as,

"... a departure from the exact provisions of a zoning ordinance... granted where a
strict enforcement of the literal terms of the ordinance will result in unnecessary -
hardship upon aparticular-property over- and above the- hardship that may be-imposed...
on all properties in that community." Brennen v. Board of Adjustment. 409 Pa. 376,
187 A.2d 180 (1963).

8 Zoning ordinances are presumed valid. The burden is upon the party challenging such
an ordinance to show otherwise. Lantos v. Zoning Hearing Board of Haverford Township.
621 A.2d 1208, 153 Pa. Cmwlth. 591 (1993).

9 The burden of proof in obtaining a variance is upon the landowner. Evidence in
support of the variance must be presented showing a hardship unigue or peculiar to the
property. Valley View Civic Association v. Zoning Board of Adjustment, 501 Pa. 550, 462

A.2d 637 (1983); Yeager v. Zoning Hearing Board of the City of Allentown. 779 A.2d 595
(Pa. Cmwlth. 2001).

10 The hardship, underlying the request for a variance, must not be self-created.
Manavunk Neighborhood Council v. Zoning Board of Adjustment, 815 A.2d 652 (Pa.




Cmwlth. Ct. 2002); N. Pugliese, Inc. v. Palmer Township Zonmg Hearing Board, 140 Pa.
Cmwlth. 160, 592 A.2d 118 (1991). -

11 An adverse economic impact alone is not sufficient to grant a variance. SCRUB v.
Zoning Board of Adjustment. 814 A.2d 847 (Pa. Cmwlth Ct. 2003).

12 After a review of the record and the consideration of the evidence presented, the
Zoning Board finds that the Applicant has met its burden in support of the variance.

Granting a vartance in the instant matter would not create an overuse of the property and
overall not pose a threat to the health, safety and welfare of nearby residents in contravention
of §14-101. Applicant has provided ample indicia of hardship. Therefore, the Zoning Permit
and/or Use Registration Permit is granted.

Respecttully Submitted,

Administrator, Zoning Board of Adjustment

Vote of the Board on Application No. 060428029

David L. Auspitz Yes.
Eleanor M. Dezzi . Yes.
William E. Hall Yes.
Judith Eden Yes.

Samuel Staten, Jr. Yes.
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ORDER & OPINION

DATED: December 4, 2007

ok Nelghborhood Council, Inc. and Kevin Smith have appealed from the

20 ) 6 5'53d301510n of the Philadelphia Zoning Board of Adjustment (“Board”)

: g?anted,vanances 16 Rector Street Associates, L.P. to constructa -

residential addltmntoan historic industrial warehouse.

oric structure situated along the river and pedestrian tow path. (N.T.




frontage e main streetand substantial renovation would be required for a

E US@ Whllezonedformdusmal use, the building housed a plumbing and heating supply -

& from1946 to 2001:% ‘(N.T. 10/04/06: 4-5). Due to the combined

'ff}"}‘-fdi'cqmpete with'large, super-store competitors and the increasing
: ltmgﬁ'om the age of the building, mounting maintenance costs and fack

starners and deliveries, the failing business vacated the preniises in

anufacturmg as the pi’operty lacks a loading dock for deliveries,
totners, and room for hotizontal expansion. (N.T. 10/04/06: 5-6, 44).
= An d.ebatq'ovef the building’s fitness for industrial use is irrelevant as, following

trends, industry has not returned to Manayunk. (N.T. 10/04/06: 75).

roial ot retail venture. (N.T. 10/04/06: 8). Finally, the ultimate failure of the prior

'_ edthe property and originally owned the business, the business was sold in
ywnership, the business continued to operate under the Labov family name.
ew busine Ownctircloc-éited the business and vacated 3 Rector Street in 2001, (N.T. 10/04/06: 4-5).



requlred to prove that a property is valueless without a variance in order to prove

unnecessary hardslup_ Hertzberg v. Zomng Bd. of Adjustment of City of Pittsburgh, 721

A 2-d-43-‘ 1'998) Nor is it mandatory for an applicant to prove that it would be

1mp0331b1e to develop a property in conformity with the applicable zoning ordinance in

_or_der'_to_ proye'unnecess'ary hardship. Talkish v. Zoning Hearing Bd. of Harborcreek
- 52(1 999). Hardship can be established where the applicant.

- :'c property has no value or distressed value if used only for one ofthe

Pa melth 554 557 364A 2d 973, 976 (1976).

Here, thc physrcal features of the property, namely its state of disrepair, large size,

fi -eance lack of loading area, lack of parking and location are such that the

: w%'i.re'ii'lusé'cannot'-‘be used for a permitted G-2 purpose without unnecessary hardship.
' Thc faclhty at 3 Rector Street could conform to G-2 permitted uses, but only at a

; prohxbrtlve cost ag conform1ty would require extensive renovation. Conformity would
_ alsoirequlre--substanuﬂ- investment in industry or business while local economic trends
| mdlcate that such perrru‘fted (3-2 uses are no longer viable ventures in Manayunk.

Moreover, to wart untrl a buyer for such a limited G-2 use appears would leave this

: property vacant and'?hence Subjth te the many ills that befall vacant properties. Clearly

the nelghborhood and commumty would suffer in such an event.

_ At"the hearmg below, the property owners established unnecessary hardship by

| ev1dence, thc Board granted the variances. The Board recognized that the “as is” sale of

'the structure presented unnecessary hardship and that the Manayunk neighborhood trend



molltlon and toward preservation of otherwise unusable historic sites by
esxdentlal uses. As such, the Board granted variances allowing for a |
ndistrial use to residential use.> The Board’s findings of

ardshxpwere supported by substantial evidence. As such, the adjudication
oreg iﬁéf&'ason—s, this Court affirms the November 30, 2006, decisionof
BY THE C\OURT:

(yfyenspan, J.

A appellees failed to obtain a height variance, however, appellants waived
ake this argumietit before the Board. Issues that are not raised at the board
t-be addressed on appeal. Slerood v. Elgart, 383 Pa. 110, 115,117 A2d -
ate College Zoning Hearing Board, 108 Pa. melth 624, 627, 530 A.2d 526,
iven the fact that the appellees requested that the Board grant, “any other

Special use perniits that are necessary,” in their origma[ variance application,
rint “any other variance” necessary includes a height variance.




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

MANAYUNK NEIGHBORHOOD : COMMONWEALTH COURT
COUNCIL ET AL, :
APPELLANTS : DOCKET NO. 157 CD 2008
V.

ZONING BOARD OF ADJUSTMENT
OF THE CITY OF PHILADELPHIA, ET
AL., '

APPELLANT'S STATEMENT OF ISSUES

1. Did Judge Greenspan err in affirming variances despite no findings of fact on
fundamental issues?
a. Was there an actual finding of unnecessary hardship?
b. Was there a finding that these were the minimum variances necessary for

relief?

2. Did Judge Greenspan err in affirming the variances when the findings of fact do
not support the grant of a variance?

a. Where the findings of fact reflect substantial testimony in opposition to
the variance, can that testimony be used to support a variance?

b. Where the findings of fact omit any reference to testimony by the
applicant on behalf of the variance, can the lack of findings of fact be used
to support a variance?

¢. Where the findings of fact omit all reference to testimony by the
applicant's hired experts on behalf of the variance, can the lack of findings

of fact be used to support a variance?



3. Did Judge Greenspan err in considering a self imposed hardships, including the
deterioration and lack of maintenance caused by the applicant, in upholding the

variance?

4, Did Judge Greenspan err by failing to address the issue of use variances?
a. Were there permitted uses to which the land could feasibly be put?
b. When there is a specific legislative finding of fact that G-2 industrial uses
are appropriate for buildings such as the subject property, may the court
uphold a use variance without consideration of the alternate uses identified

in the statement of legislative intent?

5. Did Judge Greenspan err by finding that the zoning board had granted variances
regarding an issue which was never discussed at the zoning hearing, and that
appellants waived issues which were outside the scope of issues raised by the
applicants at the Zoning Board?

a. When a zoning board grants relief regarding three specific sections of a
zoning code, are those three variances interpreted so broadly as to include
relief from any and all other sections of the zoning code?

b. When an applicant asks for variances from three specific sections of a
zoning code as well as "any other variance" and the testimony is limited to
three enumerated issues, may the zoning board grant variances regarding
sections of code about which no evidence was presented and no findings
of fact were made?

¢. Must attendees opposing variances from specific sections of the zoning
code go further and raise all objections to all possible variances from all

sections of the zoning code at the zoning board hearing at the risk waiver?

" Respectfully submitted Zép/ %

Henry L Schmner Jr. Esq.




CERTIFICATE OF SERVICE

I hereby certify that on this 4™ day of February 2008, I cause a true and accurate
copy of the foregoing Statement of Issues and attachments to be served by first class

mail, postage prepaid on the following persons:

Cheryl L. Gaston, Esquire The Honorable Jane C. Greenspan
City of Philadelphia Law Dept. Philadelphia Court of Common Pleas
1515 Arch St 16™ Floor 1206 Criminal Justice Center
Philadelphia PA 19102 1301 Filbert Street

Philadelphia, PA 19107
Richard C. DeMarco Esquire Commonwealth Court
Klehr, Harrison, Harvey, 100 South Broad Street
Branbug & Fullers 2™ Floor (Appeals)
260 South Broad Street Philadelphia, PA 19107

Philadelphia PA, 19102

fenry L. Schirmer Jr. Esq. ~



