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Dear Sir or Madam:

Enclosed for filing is an original and two copies of Appellees” Motion to Quash Appeal.
Kindly file the original and return a time-stamped copy to me in the self-addressed, stamped
envelope I have provided for your convenience.

RCD:rg

Very truly yours,

Richard C. DeMarco

cc: Henry L. Schirmer, Jr., Esquire

Edward Jefferson, Esquire

The Honorable Jane Cutler Greenspan






IN THE COMMONWEALTH COURT OF PENNSYLVANIA

C.D.

MANAYUNK NEIGHBORHOOD COUNCIL and KEVIN SMITH
Appellants;
V.

ZONING BOARD OF ADJUSTMENT

And
THE CITY OF PHILADELPHIA

And

RECTOR STREET ASSOCIATES, L.P.

Appellees.

MOTION TO QUASH APPEAL

On Appeal from the Order of Court Entered December 4, 2007 by the Court of Common Pleas of
Philadelphia County, Pennsylvania at Docket No. 3448, December Term, 2006

Brett D. Feldman, Esquire (I.D. No. 82689)
Richard C. DeMarco, Esquire (I.D. No. 67676)
Klehr, Harrison, Harvey Branzburg & Ellers, LLP
260 South Broad Street, 4™ Floor
Philadelphia PA 19102
(215) 569-1499
(F) (215) 568-6603
Attorney for Appellees
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

MANAYUNK NEIGHBORHOOD COUNCIL.
and KEVIN SMITH

\2
ZONING BOARD OF ADJUSTMENT, THE
CITY OF PHILADELPHIA, and RECTOR
STREET ASSOCIATES, L.P.
ORDER
And now, this day of , 2008, upon consideration of the Appellees’
Motion to Quash Appellants Appeal, and any response thereto, it is hereby ORDERED and

DECREED that the Motion i1s GRANTED, and Appellants’ appeal is QUASHED.

BY THE COURT:

PHIL! 768540-1



Appellees, Rector Street Associates, L.P. (Appellees) hereby file the within Motion to
Quash the Appeal of the Appellants Manayunk Neighborhood Council Inc. and Kevin Smith
(“Appellants”) due to the fact that their appeal was filed more than 30 days after the Order and
Opinion of the Honorable Jane Cutler Greenspan denying their appeal was filed with the
Prothonotary and mailed to the parties pursuant to Rule 236(a) of the Pennsylvania Rules of
Civil Procedure. Appellees aver in support as follows:

1. On November 30, 2006, Appellant obtained variance relief from the Philadelphia
Zoning Board of Adjustment (“Zoning Board”} to construct a residential addition to an existing
and obsolete warehouse property in the Manayunk Section of the City. The development was
widely supported by the District Councilperson, who is now the current Mayor of Philadelphia,
Michael A. Nutter, the Philadelphia Planning Commission, the Philadelphia Preservation
Alliance, and the Manayunk Development Corporation. Appellants filed an appeal to the Court
of Common Pleas from the decision of the Zoning Board.

2. After briefing and oral argument before the Honorable Jane Cutler Greenspan, of
the Court of Common Pleas, Judge Greenspan issued an order and opinion denying the
Appellants’ appeal. The Order was filed with the Prothonotary on December 4, 2007, and the
Prothonotary stamped the Order as filed on December 4, 2007. A copy of the order and cover
letter of Judge Greenspan is attached hereto as Exhibit “A”.

3. The Order and Opinion is also stamped with the notation “Copies sent pursuant to
Pa.R.C.P. 236(a), December 4, 2007, .First Judicial District of PA.” The stamp contains the
signature of what appears to be a Court employee. See Exhibit “A” (top corner).

4, Judge Greenspan also mailed the Order to the parties on December 4, 2007,

attaching a cover letter dated December 4, 2007 to the order. See Exhibit “A”.

PHIL1 768540-1



5. On January 11, 2008, an appeal was filed by the Appellants with the Court of
Common Pleas and the Commonwealth Court. The Notice of Appeal claims that the order of
Judge Greenspan was docketed on December 12, 2007. A copy of the Notice of Appeal is
attached hereto as Exhibit “B”.

6. The online dockets and official docket of the First Judicial District reflect that the
order was docketed on December 12, 2007, despite the fact that the Judge’s Order and Opinion
was filed and entered with the Prothontary, and mailed to the parties on December 4, 2007.
However, the online docket entry states: “Order and opinion filed. And now, this 4™ day of
December 2007, it s hereby ordered that this court affirms the November 30, 2006 decision of
the Board. (See Order and Opinion for full terms and conditions)...by the Court: Greenspan, J.
12-4-07.” A copy of the online dockets is attached hereto as Exhibit “C”.

7. Rule 903(a) of the Pennsylvania Rules of Appellate procedure provides that an
Appellant must appeal an order of the lower court “within 30 days after the entry of the order
from which the appeal is taken.”

8. Rule 108 of the Pennsylvania Rules of Appellate Procedure states as follows:

(a) Except as otherwise prescribed in this rule, in computing any period of
time under these rules involving the date of entry of an order by a court or
other governmental unit, the day of entry shall be the day the clerk of the
court or the office of the government unit mails or delivers copies of the
order to the parties, or if such delivery is not otherwise required by law,
the day the clerk or office of the government unit makes such copies
public. The day of entry of an order may be the day of its adoption by the
court or other government unit, or any subsequent day, as required by the
actual circumstances.
[Emphasis added].

9. The order of Judge Greenspan was required to be mailed to the parties by

Pennsylvanta Rules of Civil Procedure Rule 236(a). By the clear language of Appellate Rule
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108(a)(1), the thirty (30) day appeal period began to run on December 4, 2007: the day the Order
was filed with the Prothonotary and the day which the Prothonotary indicated the Order of Judge
Greenspan was mailed to the parties.

10. It is clear from the Court documents that a court employee improperly waited &
days to enter the Judge’s order on the online dockets, and erroneously entered as December 12,
2007 the day the order was mailed to the parties. This notation was clearly erroneous, since the
Order itself states that notice to the parties was given on December 4, 2007, with a signature of
an official court employee.

11. Appellants may not claim the additional time to file the appeal to this Court, since
the Rules of Appellate Procedure clearly state that the time period for appeal runs on the date the
Order 1s mailed to the parties, and Appellants, who are represented by counsel, were aware of the
Rules of Appellate Procedure and aware that the order was mailed and filed on December 4,
2007.

12.  Therefore, this Court should quash the appeal of the Appellants as untimely, since
the appeal was taken more than thirty days after the Order of Judge Greenspan was filed and

mailed to the parties.
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WHEREFORE, Appellee Rector Street Associates L.P. requests that this Honorable

N Court quash the Appellants’ appeal for failurc to appeal the Order of Judge Greenspan within

thirty days pursuant to the Rules of Appellate Procedure.

Respectfully submitted,

Lo
Brett D. Feldman, Esquire
Richard C. DeMarco, Esquire
Klehr, Harrison, Harvey, Branzburg &
Ellers, LLP
260 South Broad Street, 4™ Floor
Philadelphia, PA 19102
Attormeys for Appellees
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FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
COURT OF COMMON PLEAS
JUDICIAL CHAMEBERS

1206 CRIMINAL JUSTICE CENTER
1301 FILBERT STREET
PHILADELFHIA, PA 192107

December 4, 2007 (215) 683-7035
FAX: (215) 683-7037

JANE CUTLER GREENSPAN
JUDGE

Henry L. Schirmer, Esquire
315 North Main Street

P.O. Box 247

Telford, PA 18969

Cheryl L. Gaston, Esquire
City of Philadelphia Law Dept.
1515 Arch Street, 16® Floor
Philadelphia, PA 19102

Richard C. DeMarco, Esquire

Klehr, Harrison, Harvey, Branbug & Fullers
260 South Broad Street

Philadelphia, PA 19102

Re: Manavunk Neighborhood Council Inc. et al. v. Zoning Board of Adjustments
December Term, 2006, No. 3448

Dear Counsel:
Enclosed for you is a copy of Judge Greenspan’s Opinion filed today.

Yours truly,

\\LLU' 1L ATl
Delores Bates=> "
Tudicial Secretary

Enclosure
/db



COPIES SENT
PURSUANT TO Pa.R.C.P. 236(b)

PEC 0 4 2007
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COURT OF COMMON PLEAS OF PHILADELP

CIVIL TRIAL DIVISION
MANAYUNK NEIGHBORHOOD :  COURT OF COMMON PLEAS
COUNCIL, Inc. and KEVIN SMITH  : PHILADELPHIA COUNTY
Appellants , =
5o
v. : R
: - 1 o«
ZONING BOARD OF : DECEMBER TERM,2006 -~ _ T
ADJUSTMENT, CITY OF : No.: 3448 o 2
PHILADELPHIA, and RECTOR : - B
STREET ASSOCIATES, L.P. : ~ o
h
Appellees/Intervenors
ORDER & OPINION
GREENSPAN, J. DATED: December 4, 2007

Manayunk Neighborhood Council, Inc. and Kevin Smith have appealed from the
November 30, 2006, decision of the Philadelphia Zoning Board of Adjustment (“Board”)
in which the Board granted variances to Rector Street Associates, L.P. to construct a
residential addition to an historic industrial warehouse.

The relevant facts are as follows. The building at issue is a warehouse located at
3 Rector Street in the Manayunk section of Philadelphia. (N.T. 10/04/06: 3)." 3 Rector
Street is an historic structure situated along the river and pedestrian tow path. (N.T.

10/04/06: 4). Originally a mill, the building dates back to the late 1800’s. (N.T.
10/04/06: 4, 54). Today, the building is a vacant warehouse with G-2 industrial

designation. (N.T. 10/04/06: 5, 39, 44, 75). G-2 industrial zoning prohibits residential

! N.T. refers to the notes of testimony from an October 4, 2006, hearing before the City of Philadelphia

Zoning Board of Adjustment.
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effects of the inability to compete with large, super-store competitors and the increasing
difficulties resulting from the age of the building, mounting maintenance costs and lack
of loading areas for customers and deliveries, the failing business vacated the premises in
2001. (N.T. 10/04/06: 4-6, 44). The vacant building was then placed on the real-estate
market where, despite the great heights of the economic real estate boom, it remained
unsold for several years. (N.T. 10/04/06: 5, 28-29).

The owners of the building were unable to secure a serious purchase offer for the
property, which was being sold as is. (N.T. 10/04/06: 5). Several factors contributed to
the undesirability of the structure. Significant repairs would have been required in order
to operate an industrial or commercial enterprise from 3 Rector Street. Even if the
historic building had undergone the necessary repairs, the building still would have been
unfit for modern manufacturing as the property lacks a loading dock for deliveries,
parking for customers, and room for horizontal expansion. (N.T. 10/04/06: 5-6, 44).

Any debate over the building’s fitness for industrial use is irrelevant as, following
local and national trends, industry has not returned to Manayunk. (N.T. 10/04/06: 75).
The building, and its surrounding neighborhood, is no longer suited for industry.
Moreover, the building is ill-suited for a commercial business because the location has no
frontage on the main street and substantial renovation would be required for a

commercial or retail venture. (N.T. 10/04/06: 8). Finally, the ultimate failure of the prior

2 While the Labov family owned the property and originally owned the business, the business was sold in
the late 1990’s. Under new ownership, the business continued to operate under the Labov family name.
The new business owner relocated the business and vacated 3 Rector Street in 2001. (N.T. 10/04/06: 4-3).











































































